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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Order Instituting Rulemaking to Implement
the Commission’s Procurement Incentive R.06-04-009
Framework and to Examine the Integration (Filed April 13, 2006)
of Greenhouse Gas Emissions Standards
into Procurement Policies.

RESPONSE OF THE DIVISION OF RATEPAYER ADVOCATES
TO PETITION OF SOUTHERN CALIFORNIA EDISON COMPANY
FOR MODIFICATION OF DECISION 07-01-039

L. INTRODUCTION

Pursuant to Rule 16.4(f) of the Commission’s Rules of Practice and Procedure, the
Division of Ratepayer Advocates (DRA) submits this response to the petition of
Southern California Edison Company (SCE) to modify Decision (D.) 07-01-039, the
decision that adopted an interim greenhouse gas (GHG) Emissions Performance Standard
(EPS). The EPS established a minimum performance standard for new long-term
financial commitments to baseload generation undertaken by load-serving entities
(LSEs).l The petition for modification (PFM) of D.07-01-039, filed January 28, 2008
and amended on February 12, 20082 seeks to limit the applicability of the EPS
established in D.07-01-039 (Decision) in a manner that SCE contends is consistent with

the intent of the Decision.

1D.07-01-039, pp. 1-2.

2 The Amended PFM did not change the deadline for comments. See February 20, 2008 email
from Administrative Law Judge Yip-Kikugawa to the service list.
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DRA agrees that the relief requested in the PFM appears justified under the
circumstances described by SCE, but does not support the modification of the language
of D.07-01-039 proposed by SCE. SCE proposes a broad exemption to the EPS for any
contributions required by existing contracts in effect on January 25, 2007. Rather than
granting the requested blanket exemption, DRA instead recommends that the
Commission consider requests for exemptions from the EPS on a case-by-case basis.
Requests should be justified by documents similar to those provided by SCE, including
the ownership and operating agreements of the facilities for which the exemption is
requested, and information about the cost and impact of the financial contributions
required under the ownership agreements. Considering relief on a case-by-case basis
would allow the Commission to review requests to avoid the requirements of the EPS and

to grant them only if they are justified under the circumstances.

II. DISCUSSION

Decision 07-01-039 implemented an EPS, consistent with the requirements of
Senate Bill (SB) 1368, in order to “reduce California’s financial risk exposure to the
compliance costs associated with future GHG emissions (state and federal) and
associated future reliability problems in electricity supplies.”é The EPS was designed to
ensure that new investments complied with the EPS in order to prevent “backsliding.”
The Decision carefully considered the types of generation and financial commitments to
which the EPS should apply (“covered procurements”) and concluded that ongoing
investments in an LSE’s own existing, non-combined cycle gas turbine (CCGT) baseload
power plants generally need not comply with the EPS2

However, consistent with the goal of preventing backsliding, the following new
investments in existing utility power plants trigger compliance with the EPS:
(1) investments designed and intended to extend the life of one more units by five years

or more, (2) investments that result in a net increase in the rated capacity of the power

3D.07-01-039, p. 2.
4 1d., pp. 50-52.



plant, or (3) investments designed and intended to convert a non-baseload plant to a
baseload plant.§ All three of these situations would represent an effective increase in the
amount of power procured, and it would therefore contravene the intent to “prevent
backsliding” to exempt such investments from the EPS. Thus, the Decision balanced the
need to protect ratepayers from the risks associated with new investments in high-
emitting facilities with the costs and reliability problems that would result if existing

facilities were rendered unusable by application of the EPS.S

A. Under the circumstances described in the PFM, DRA
supports the request to exempt the Four Corners
Agreement from the EPS.

SCE has a 48% ownership interest in Units 4 and 5 of the Four Corners
Generating Station (Four Corners), a coal-based generation plant located near
Farmington, New Mexico. SCE’s PFM and the accompanying excerpt from the
Four Corners Operating Agreement state that SCE is contractually obligated to fund
capital investments in Units 4 and 5 of Four Corners. According to SCE, if it fails to
make such capital investments, SCE customers would lose the right to 720-750 MW of
power, but would remain liable for costs of the required improvements.2 SCE estimates
that the cost to its customers of failing to make the capital improvements required by the

Four Corners operating agreement could be “close to $220 million or more per year

2D.07-01-039, p. 7.

8 1d., Finding of Fact 220(c), p. 263 (One of the ways that the Commission considered reliability
and costs to consumers was “ By not subjecting the millions of dollars in the LSE’s already-built
facilities to a standard that is being developed to prevent backsliding in LSE decisions made for
future investments.)

I PFM pp. 2-3 and Genao Declaration, Exhibit A, Section 15.3 of “Four Corners Project
Operating Agreement,” Revision 12, p. 61 (Each Participant shall be obligated for expenditures
incurred for authorized Capital Additions, Capital Betterments, and Capital Replacements in the
same percentage of its percentage ownership therein....).

8 PFM, pp. 6, 9.

2 PEM, p. 3, and Genao Declaration, Exhibit B, Section 20.5 of the Four Corners Co-Tenancy
Agreement, Revision 6, p. 43.



depending on market conditions.”™® SCE states the Four Corner Agreements have been
in place for nearly 42 years and will expire in 20161

Based on the excerpts from the Four Corners agreements and distributed testimony
of SCE witnesses Phelan and Ware, 22 it appears that SCE is required to make
contributions capital improvements to Four Corners, or face liability for failure to make
such contributions. Those contributions will “arguably extend the life of [Four Corners]

by at least five years.”ﬁ

If the contributions will extend the life of Four Corners by five
years as suggested in the PFM, they would amount to a “covered investment” that would
need to comply with the EPS. Yet as SCE acknowledges, “[a]ll existing coal plants,
including Four Corners, are unable to meet the EPS emission standards.”™

SCE therefore requests that the Commission modify D.07-01-039 to permit it to
make the capital investments required by the Four Corners operating agreement and co-
tenancy agreement. According to SCE, such a modification would be consistent with the
Decision’s intent not to “subject[] the millions of dollars in the LSE’s already-built
facilities to a standard that is being developed to prevent backsliding in LSE decisions
for future investments.™ Because the Four Corners is jointly owned with third parties,
and the capital improvements are required pursuant to preexisting agreements with those
parties, SCE argues that it has little “discretion or choice” regarding whether or not to
make the improvements: “strict default provisions...will be triggered if SCE fails to

. : o 16
make required financial contributions.”™

D PEM, p. 9.

u PFM, p. 8; and Genao Declaration, Exhibit C, SCE 2009 General Rate Case, Volume 7 — Coal
Capital Expenditures, Chapter X, p. 3:11-12.

12 SCE distributed its testimony in November 2007. Hearings are currently set for May 2008.
B ppM, p. 4.

14 PFM, Genao Declaration, Exhibit C, SCE 2009 General Rate Case, Volume 7 — Coal Capital
Expenditures, Chapter X, p.2:16-17.

L PEM, p. 7, citing D.07-01-039, Finding of Fact 220(c), p. 263.
18 pEM, p. 8.



SCE did not submit the complete agreements that govern Four Corners, so it is
unclear whether there are other options short of default given California’s newly enacted
EpS.H Assuming SCE has no options short of defaulting on its Four Corners
agreements, DRA supports the exemption of Four Corners from the EPS standard based
on SCE’s contractual obligations to fund ongoing capital expenditures that are deemed
necessary to “assure reliable, safe, and legally compliant operations”Q through the
remaining term of its current co-tenancy agreement for Four Corners.

B. DRA opposes the requested generic exemption for all

investments made pursuant to contracts entered into prior
to January 25, 2007.

SCE requests that the Commission revise Attachment 7 to the Decision to exclude
from the definition of “Covered Procurements” all “financial contributions required by
existing contractual agreements (effective prior to January 29, 2007) that would
otherwise trigger the EPS.2 SCE’s PFM does not warrant a generic exemption for all
existing contractual agreements. The Decision rejected SCE’s proposal for generic relief
based on SCE’s claim regarding Four Corners. Instead, the Decision directed SCE to
separately request appropriate relief in order to comply with its contractual obligations
with Four Corners.

In its opening comments to the Proposed Decision, SCE argues that the

definition of “covered procurements” might result in unconstitutionally

impairing a contract that it has with its co-tenants concerning maintenance

of the Four Corners Project. SCE does not state that the EPS rule as

currently written will prevent it from complying with its contractual

obligations, only that it may. Nor does it provide us with a copy of the

contract. In short, this record does not establish whether the EPS rule as
written will make it impossible for SCE to comply with its contractual

1 The Commission might consider reviewing complete copies of the contract to determine
whether options short of default exist in the case of a law that makes compliance with the terms
of the Four Corners agreements impossible.

18 PFM, Genao Declaration, Exhibit C, SCE 2009 General Rate Case, Volume 7 — Coal Capital
Expenditures, Chapter X, p. 3:11-12.

B PEM, pp. 8-9.



obligations, and if so whether that would constitute an unconstitutional
impairment of contract. Furthermore, SCE’s proposed solution is to grant
generic relief, rather than relief for the specific plant where SCE says it has
problems. Accordingly, we see no reason to grant SCE’s requested relief at
this time. If SCE anticipates that the EPS will prevent it from complying
with its contractual obligations at Four Corners, it should file an application
or petition for modification, together with adequate supporting information,
documentation, and analysis, and request appropriate relief.2?

There is nothing on the record that supports the need for generic relief to exempt
LSEs with existing contractual obligations from the EPS rules. Moreover, the Decision
has already provisioned for reliability and cost exemptions on a case-by-case basis and
emphasized that the Commission’s consideration of such exemptions comes with a heavy
burden of proof on the LSEA

It is unclear that there are any other LSE’s who face contractual obligations

similar to those alleged by SCE. If it appears likely that the situation may arise again,
DRA recommends that the Commission modify its Decision to allow requests for
exemptions from the EPS based on prior contractual agreements to be reviewed on a

case-by-case basis.

III. CONCLUSION

Assuming SCE has no options short of defaulting on its Four Corners agreements,
DRA supports the exemption of Four Corners from the EPS standard. The Commission
should not, however, establish a blanket exemption from the EPS for financial
contributions made pursuant to existing contractual agreements. Instead, the Commission
should determine each case on its own merits. If it appears likely that this situation will
arise again, the Commission may want to consider providing for review of such requests

by an advice letter process.

2D .07-01-039, p. 45.
2 1d., pp. 101-102.
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